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The Equal Employment Opportunity Commission (EEOC)
published a Notice of Proposed Rulemaking (NPRM) on

July 14, 2003, that sought to exempt from the Age Discrimi-
nation in Employment Act (ADEA)' “the practice of altering,
reducing or eliminating employer-sponsored retiree health
benefits when retirees become eligible for Medicare or a State-
sponsored retiree health benefits program.”

Nearly four and one-half years later, the proposed rule of July
2003 became final.? As a result, private and public employers
sponsoring benefit plans may now coordinate retiree healthcare
benefits with Medicare.

Plan sponsors coordinated benefits before 2001 even though,
under the ADEA, it has long been unlawful to discriminate
against a person because of his or her age with respect to any
term, condition, or privilege of employment, including hiring,
firing, promotion, layoff, compensation, benefits, job assign-
ments, and training, and a Medicare-eligible retiree might very
well have considered age to be the reason for the coordination of
benefits.*

Plan sponsors were able to coordinate benefits despite the

Older Workers Benefit Protection Act of 1990 (OWBPA), which
amended the ADEA specifically to prohibit employers from
denying benefits to older employees.” Congress recognized

that the cost of providing certain benefits to older workers is
greater than the cost of providing those same benefits to younger
workers, and that those greater costs would create a disincen-
tive to hire older workers. Therefore, in limited circumstances,
an employer may be permitted to reduce benefits based on age,
as long as the cost of providing the reduced benefits to older
workers is the same as the cost of providing benefits to younger
workers.® The legislative history of the OWBPA seemed to
accept coordination of Medicare-eligible retiree health benefits
without expressly requiring that such coordination meet the
“equal benefit or equal cost” standard.” In the years before 2001,
employers and plan sponsors relied on this legislative history to
the OWBPA when structuring retiree health benefits, concluding
that it allowed them to coordinate employer-sponsored retiree
health benefits with Medicare eligibility.®

Employers might provide “bridge” coverage between retirement
and Medicare eligibility, furnishing former employees, such

as public school teachers, who retire early with retiree health
benefits until their Medicare eligibility commenced, typically at

age sixty-five, or employers might supplement Medicare benefits
after eligibility commenced.

The landscape changed in 2001 after the EEOC altered its
enforcement policy in the wake of the decision in Erie County
Retiree Ass’n v. County of Erie (Erie County).” The Third Circuit
held in Erie County that an employer violated the ADEA if it
reduced or eliminated retiree health benefits when retirees
became eligible for Medicare, unless any of the ADEA’s “safe
harbors” is applicable.'® The court concluded that Erie County
had used a proxy for age—Medicare eligibility—as a basis for
differential treatment.!!

The safe harbor in the ADEA, that the Erie County court found
might justify the differential treatment, was the equal benefit or
equal cost standard.'? Under this safe harbor, the employer or
plan sponsor has the burden of proving that the benefits avail-
able to Medicare-eligible retirees were the same as the benefits
provided to retirees not yet eligible, or that the employer or plan
sponsor was spending the same amount for the benefits for both
groups of retirees.'? The Third Circuit remanded the case for a
determination as to whether the standard had been satisfied by
the County of Erie.'*

In response to the Erie County decision, the EEOC adopted the
Third Circuit’s rule in its enforcement policy. Thereafter, in late
2000 and early 2001, a host of interested parties—*“labor organi-
zations, benefits experts, state and municipal governments, and
employers’—advised the EEOC that the rule in Erie County was
having unintended consequences of eroding benefits because
employers now had an incentive to reduce or eliminate health
benefits for retirees. Rather than suffer the burden of justifying
the coordination of benefits, plan sponsors were terminating
plans for retirees. In response, the EEOC rescinded the enforce-
ment policy to study the matter."

After months of study, the EEOC concluded that the equal benefit
or equal cost safe harbor required “complex comparisons of
multiple objective and subjective variables, including types of
plans, levels and types of coverage, deductibles, geographical
areas covered, and level of provider choice offered by each
plan.”*® Faced with such a burden of proof, employers could
simply eliminate or reduce coverage to avoid running afoul of the
ADEA. Because of the rising cost of healthcare—“a double-digit
increase in their health care costs in 2003 for the third consecu-
tive year’—and the decline in employer-sponsored retiree health
benefits, the EEOC chose to exercise its exemption authority
under Section 9 of the ADEA and propose explicitly to permit the
coordination of employer-provided retiree health coverage with
eligibility for Medicare.!” The EEOC sought to add the exemp-
tion as Section 32 to part 1625 of Title 29 of the Code of Federal
Regulations (CFR).

The 2003 NPRM justified the proposed exemption because
“lulnrestricted coordination of employer-sponsored retiree health
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benefits with Medicare . . . permits employers to provide a valu-
able benefit to early retirees who otherwise might not be able to
afford health insurance coverage and allows employers to provide
valuable supplemental health benefits to retirees who are eligible
for Medicare.”'®

The American Association of Retired Persons (AARP) disagreed
with the EEOC5 exercise of its exemption authority. AARP filed
suit in the Eastern District of Pennsylvania in 2005, challenging
the proposed regulation under the Administrative Procedure Act*
and the ADEA.?° Based on the EEOC’ receipt of “30,000 letters
from individual citizens,” the AARP’s concern was the converse

of the EEOCS: that “if the practice of coordinating retiree health
benefits with eligibility for Medicare . . . is exempted from ADEA
coverage, employers might reduce or even eliminate the health
benefits of Medicare-eligible retirees.”*!

The district court originally granted summary judgment for the
AARP because the proposed exemption was contrary to law under
the Erie County decision.”” The court issued a permanent injunc-
tion enjoining the EEOC from publishing or otherwise imple-
menting its exemption.? After an intervening U.S. Supreme Court
decision,** the EEOC moved for relief from the judgment, citing
the intervening change in law.* The district court reversed itself
and granted summary judgment for the EEOC, holding that the
EEOC lawfully exercised its regulating authority.® The district
court dissolved the injunction, but it stayed that order and left the
injunction intact pending the AARP% appeal to the Third Circuit.”

The Third Circuit held last year that the exemption was within
the EEOC’ authority under the ADEA and valid according to the
requirements of the Administrative Procedure Act.”® The EEOC
successfully argued that its proposed regulation was consistent
with the ADEA because, “[bly definition, the power to grant
‘exemptions’ provides an agency with authority to permit certain
actions at variance with the express provisions of the statute in
question.”

After the Third Circuit subsequently confirmed that its deci-

sion lifted the district court’s injunction on August 31, 2007, the
EEOC proceeded with the final rule.*® The EEOC concluded that
reasonable exemptions under Section 9 of the ADEA®! may be
established from any or all of the provisions of the ADEA if the
EEOC finds any particular exemption to be necessary and proper
in the public interest.*?

The EEOC’ conclusion from the foregoing history is that there
are sometimes legitimate reasons for making employment deci-
sions based on age “and that there are ‘too many different types of
situations’ involving age-based considerations for a ‘strict applica-
tion of [the ADEAs] general prohibitions’ to be desirable in all of
them . ...”

In this particular situation under discussion, plan sponsors are
free to coordinate their retiree health benefits with Medicare.

In 2008, employers may offer “carve-out” plans that reduce the
benefits available under a health plan by the amount payable by
Medicare and may make Medicare the primary payor of health
benefits for Medicare-eligible retirees. For those retirees who are
not yet Medicare-eligible, employers may provide retiree health

coverage only to them (but not to their dependents or spouses)
until they are old enough to qualify for Medicare without
violating the ADEA **
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