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s Pamela A. Palmer!

BP’s liability for the Deepwater
Horizon spill is estimated to range anywhere from $20
to $70 billion.> Although BP has agreed to set up a $20
billion fund for victims of the spill, it has made it clear
that it will seek to recoup those costs from the numer-
ous different parties it believes shares blame for the
spill. These parties range from BP’s partners to the rig
contract to the manufacturer of the blowout preventer
cited as a cause of the accident.’

As with any major casualty, one of the most impor-
tant sources of recovery is that of insurance. BP, how-
ever, is self-insured. The owner of the Deepwater
Horizon, Transocean Ltd, on the other hand, has
approximately $700 million worth of excess pollution
coverage. Seeking to tap into Transocean’s insurance
coverage, on May 14, 2010, BP put Transocean’s carri-
ers on notice that it would seek to recover as an addi-
tional insured under Transocean’s excess policies.*

In response to BP’s notice, the excess insurers filed
a Declaratory Judgment action in the U.S. District
Court for the Southern District of Texas in Houston
against BP.* In the action, the excess insurers are seek-
ing a declaration that they do not have any additional
insured obligations to BP due to the scope of liabilities
assumed by Transocean under its drilling contract with
BP* The suit alleges the drilling contract between
Transocean and BP required that Transocean obtain
additional insured protection that was limited by the
scope of the liabilities assumed by Transocean under
the terms of the contract.” The insurers claim that the
drilling contract stated only that Transocean would
assume liability for damage “originating above the sur-
face of the land or water from spills, leaks or dis-
charges.” Because the liabilities BP faces for pollution
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emanating from BP’s well are from below the surface
and from the well, the insurers argue those liabilities
are not within the scope of the additional insured pro-
tection provided by the excess policies.®

As of press time, BP had not answered the insurers’
complaint, and a stipulation agreed to by the parties
extended its time to answer until mid-August 2010.
Nor has BP publicly commented on its anticipated
response to the suit. Possible arguments BP may make
include an argument that the terms of the insurance
policies, as well as the drilling contract, provide far
broader protection for BP than what is asserted by the
excess insurers. Notably, in corporate filings with the
U.S. Securities and Exchange Commission only a few
weeks after the explosion, Transocean described the
availability of additional insurance that “would other-
wise be assumed by the well owner, such as costs to
control the well, redrill expenses and pollution from the
well. . . . [This insurance] provides coverage for such
expenses in circumstances in which we have legal or
contractual liability arising from our gross negligence
and/or willful misconduct.” Such language raises the
possibility that the contract with BP contains a gross
negligence/willful misconduct catchall that would
allow BP to recover under the policies to the extent the
damage resulted from Transocean’s conduct.”” The
scope of Transocean’s contractual liability to BP will
need to be hammered out to determine whether BP is
entitled to this excess coverage.

Even absent a gross negligence/willful misconduct
provision in the contract, to the extent BP can argue
that the damage is a result of liability Transocean
agreed to assume that originates above the surface of
the water, it may have a valid argument for recovery
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under the policies. Impacting such an argument is a
preliminary investigation indicating that the explosion
and resultant spill resulted from, among other things, a
hydraulic leak of a blowout preventer under the surface
of the water." A possible focus of this coverage battle,
therefore, may be on whether the “originating damage”
referred to in the oil rig contract between BP and
Transocean is the spill itself below the surface or

whether the contract actually refers to the cause of the
damage. If the latter, that cause may well indeed prove
to be surface-based and within the scope of coverage
provided by the excess insurers.

As with the other legal issues arising from the spill,
there appear to be no easy answers concerning the
availability and extent of insurance coverage responsive
to the damages from the accident.
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