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BP’s liability for the Deepwater
Horizon spill is estimated to range anywhere from $20
to $70 billion.2 Although BP has agreed to set up a $20
billion fund for victims of the spill, it has made it clear
that it will seek to recoup those costs from the numer-
ous different parties it believes shares blame for the
spill. These parties range from BP’s partners to the rig
contract to the manufacturer of the blowout preventer
cited as a cause of the accident.3

As with any major casualty, one of the most impor-
tant sources of recovery is that of insurance. BP, how-
ever, is self-insured. The owner of the Deepwater
Horizon, Transocean Ltd, on the other hand, has
approximately $700 million worth of excess pollution
coverage. Seeking to tap into Transocean’s insurance
coverage, on May 14, 2010, BP put Transocean’s carri-
ers on notice that it would seek to recover as an addi-
tional insured under Transocean’s excess policies.4

In response to BP’s notice, the excess insurers filed
a Declaratory Judgment action in the U.S. District
Court for the Southern District of Texas in Houston
against BP.5 In the action, the excess insurers are seek-
ing a declaration that they do not have any additional
insured obligations to BP due to the scope of liabilities
assumed by Transocean under its drilling contract with
BP.6 The suit alleges the drilling contract between
Transocean and BP required that Transocean obtain
additional insured protection that was limited by the
scope of the liabilities assumed by Transocean under
the terms of the contract.7 The insurers claim that the
drilling contract stated only that Transocean would
assume liability for damage “originating above the sur-
face of the land or water from spills, leaks or dis-
charges.” Because the liabilities BP faces for pollution

emanating from BP’s well are from below the surface
and from the well, the insurers argue those liabilities
are not within the scope of the additional insured pro-
tection provided by the excess policies.8

As of press time, BP had not answered the insurers’
complaint, and a stipulation agreed to by the parties
extended its time to answer until mid-August 2010.
Nor has BP publicly commented on its anticipated
response to the suit. Possible arguments BP may make
include an argument that the terms of the insurance
policies, as well as the drilling contract, provide far
broader protection for BP than what is asserted by the
excess insurers. Notably, in corporate filings with the
U.S. Securities and Exchange Commission only a few
weeks after the explosion, Transocean described the
availability of additional insurance that “would other-
wise be assumed by the well owner, such as costs to
control the well, redrill expenses and pollution from the
well. . . . [This insurance] provides coverage for such
expenses in circumstances in which we have legal or
contractual liability arising from our gross negligence
and/or willful misconduct.”9 Such language raises the
possibility that the contract with BP contains a gross
negligence/willful misconduct catchall that would
allow BP to recover under the policies to the extent the
damage resulted from Transocean’s conduct.10 The
scope of Transocean’s contractual liability to BP will
need to be hammered out to determine whether BP is
entitled to this excess coverage.

Even absent a gross negligence/willful misconduct
provision in the contract, to the extent BP can argue
that the damage is a result of liability Transocean
agreed to assume that originates above the surface of
the water, it may have a valid argument for recovery
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under the policies. Impacting such an argument is a
preliminary investigation indicating that the explosion
and resultant spill resulted from, among other things, a
hydraulic leak of a blowout preventer under the surface
of the water.11 A possible focus of this coverage battle,
therefore, may be on whether the “originating damage”
referred to in the oil rig contract between BP and
Transocean is the spill itself below the surface or

whether the contract actually refers to the cause of the
damage. If the latter, that cause may well indeed prove
to be surface-based and within the scope of coverage
provided by the excess insurers.

As with the other legal issues arising from the spill,
there appear to be no easy answers concerning the
availability and extent of insurance coverage responsive
to the damages from the accident.

11 See Inquiry into the Deepwater Horizon Gulf Coast Oil Spill, Subcommittee on Oversight and Investigations, Committee on Energy and Commerce (May 12, 2010) (opening
Statement of Rep. Henry A. Waxman, Chairman), http://energycommerce.house.gov/Press_111/20100512/Waxman.Opening.oi.05.12.2010.pdf.

instances seek to revise or repeal maritime statutes on
the books since the mid 1800’s. But the piece of legis-
lation that garners the most attention is the Oil
PollutionAct of 1990 (“OPA”).2 Born out of the March
24, 1989 Exxon Valdez disaster in Alaska’s Prince
William Sound, the OPA creates strict liability for des-
ignated responsible parties up to prescribed limits set
forth in the statute. The prescribed limits are now
under consideration by Congress and the ultimate deci-
sion may have a profound impact on the maritime
industry.

Executive Summary

For vessels, the limits are calculated by multiplying
a dollar figure by the gross tonnage of the vessel to
arrive at the overall limit. For an offshore facility, the
overall limit is set at $75 million but there is no limit on
removal costs. In the event oil pollution claims for a
particular incident exceed the OPA limits, the National
Pollution Fund Center (“NPFC”) pays claims from the
Oil Spill Liability Trust Fund (the “Trust Fund”) up to
a maximum of $1 billion per incident. The Trust Fund
is sourced by an eight cents per barrel tax on petroleum
produced in or imported into the United States.

The OPA also has provisions which call for unlim-
ited liability in the event the responsible party acts with
gross negligence or willful misconduct, violates an
applicable federal safety, construction or operating reg-
ulation, or after an oil spill fails to report or cooperate
with authorities or without sufficient cause fails to fol-
low a governmental order. State law may also provide
unlimited liability for an oil spill. The OPA expressly
provides that individual states may legislate to create
supplemental liability for oil pollution damages.3

As part of the liability scheme, participants in the
industry are required to submit evidence of financial
responsibility sufficient to pay claims up to the OPA
limits.4 As a practical matter, this requirement is usu-
ally met by provision of a certificate from a qualified
insurance company agreeing to act as a guarantor of the
OPA liability limit for a vessel or facility. The guaran-
tor must agree to direct action lawsuits from claimants.
The financial responsibility requirement ensures that
compensation funds are immediately available from the
responsible party to pay claims for damages and
removal costs.

A dramatic increase in the OPA limits of liability or
removal of current limits of liability entirely could seri-
ously disrupt the existing compensation and liability
scheme for oil spills. Such an increase also may jeop-
ardize the ability of most companies to provide evi-
dence of financial responsibility as required by the
statute. Careful consideration should be given to study
the effects of modifications to the OPA limits of liabil-
ity including comparison to other prominent jurisdic-
tions worldwide, which balance the interests of indus-
try participants with protecting the environment and
providing adequate compensation for oil pollution
claims.

A. Oil Spill Liability – Federal Law

The OPA is the primary federal statute dealing with
liability and compensation for the discharge of oil in
navigable waters of the United States. The statutory
scheme for oil pollution also includes the FederalWater
Pollution Control Act (FWPCA) which provides for
both mandatory and discretionary civil and criminal
penalties against the owner, operator, or person in
charge of a vessel that discharges a prohibited amount
of oil or hazardous substances into navigable waters.5
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