Navigating

Involving

Payer Statute (MSP) going into effect on October 1,
I/ & 2010, settlements involving Medicare beneficiaries
w111 be more difficult to navigate.

On December 29, 2007, President George W. Bush
signed into law the Medicare, Medicaid and SCHIP Exten-
sion Act of 2007, Public Law No. 110-173 (MMSEA), adding
additional enforcement options to the MSP. The MSP autho-
rizes the Medicare program, under certain instances, to make
a conditional payment for the beneficiary’s medical care when
payment by a liability insurance, no-fault insurance, or work-
er’'s compensation plan does not occur “promptly.” However,
those payments are then subject to reimbursement once it
has been demonstrated that the primary plan has or had re-
sponsibility for the payment. The United States may initiate
recovery of Medicare conditional payments when it learns the
payment “had been or could be made.” 42 C.ER. § 411.24(b).
Section 111 of the 2007 amendments added mandatory re-
porting requirements with respect to Medicare beneficiaries
who receive a settlement, judgment, award, or other type of
payment from these plans.

With these changes, legal counsel handling claims in-
volving Medicare beneficiaries now have a heightened obliga-
tion to assist their clients or carriers in determining the Medi-
care enrollment status of plaintiffs/claimants and to handle
settlements or payments to Medicare beneficiaries appropri-
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and demandmg specific language or
protocols in settlement agreements in
liability cases that serves as a precondi-
tion to settlement payment. For example,
certain business and insurer clients are de-
manding that settlement agreements include
language comparable to the following:
This settlement is based upon a good faith de-
termination of the parties to resolve a disputed
claim. The parties have not shifted responsibility
of medical treatment to Medicare in contraven-
tion of 42 U.S.C. § 1395y(b). The parties resolved
this matter in compliance with both state and
federal law.

A careful and thorough analysis of the leg-
islation, the applicable section 111 mandatory re-
porting user guide, and accompanying reporting
requirements is essential to avoid downstream risk
arising from non-reported or non-compliant settle-
ments and payments. Legal counsel must be famil-
iar with the reporting requirements of section 111 of
the MMSEA, as well as the reimbursement require-

ments, and take affirmative
steps to prop-
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sel may obtain conditional payment in-
formation under a six step process:
1. Is your plaintiff/claimant a Medi-
care beneficiary? Typically, a plaintiff/claim-
ant who is 65 years of age or over will be a Medi-
care beneficiary. However, a Medicare beneficiary
can also be someone who has certain disabilities or end stage
renal disease. You can also obtain plaintiff/claimant’s health
information claim number. If you have the plaintiff/claimant’s
social security number, a call can be made to Medicare’s Coor-
dination of Benefits Contractor (COBC) at 1 (800) 999-1118.

2. Notify the COBC of the claim, which may be made
by phone or in writing, and coordinate with other parties in
doing so. You must provide the plaintiff/claimant’s full name,
Medicare number and/or social security number, date of acci-
dent, description of injury and ICD-9 code(s), name/addresses
of the primary payer, and plaintiff/claimant’s legal represen-
tative. The COBC will then notify the Medicare Secondary
Payer Recovery Contractor (MSPRC) of the claim.

3. MSPRC will issue a rights and responsibilities letter to
the Medicare beneficiary.

4. Within 65 days of the date of the rights and respon-
sibilities letter, MSPRC will issue a condition-
al payment letter to the Medicare
beneficiary and any

to the MSPﬁGrbéfore«'l
MSPRC will issue a “final demand which requires payment
within 60 days. If payment is not tendered within 60 days,
interest may be assessed from the date of the final demand
letter, and the matter may be subject to an official collection
action if no payment is received within 120 days.

Mandatonirepoeitingliequirements

The mandatory reporting requirements under section
111 of MMSEA will ensure that Medicare is made aware of all
settlements and payments to Medicare beneficiaries so that it
can seek reimbursement for any conditional payments. The
mandatory reporting requirements fall on a variety of poten-
tial parties. An entity is generally considered a responsible
reporting entity (RRE) if it funds and pays for a settlement,
judgment, award, or payment to a Medicare beneficiary. RREs
that are required to comply include liability insurance plans,
self-insured entities, no-fault insurance plans, and workers
compensation plans. The reporting requirements include
providing information relating to the Medicare beneficiary,
all claimants who are non-Medicare beneficiaries, legal rep-
resentatives of the beneficiaries and claimants, and ongoing
responsibilities for medicals, as well as the amount of the set-
tlement, judgment, award, or other payment or total payment
obligation to the claimant. At the moment, there are interim
reporting thresholds for certain RREs and certain types of
payments. Counsel working with liability insurance plans,
self-insured entities, no-fault insurance plans, and workers
compensation plans should review the applicable section 111
mandatory reporting user guide to determine whether any of
the interim thresholds apply and whether the settlement or
payment in their case is exempt from reporting at this time.

Navigating continued on page 22
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Navigating continued from page 21
Penalties for non-compliance

The penalties for non-compliance with the section 111
reporting requirements or the reimbursement requirements
are severe. On the reporting front, the statute provides for a
civil penalty of $1,000 for each day of non-compliance. On the
reimbursement front, there are civil enforcement actions and
the possibility of double damages.

Each of the steps outlined above requires a careful re-
view and analysis of the published regulations, statutes, and
user guides. Such an analysis is outside of the scope of this
article. For the purposes of counsel involved in litigation or
claims negotiation/resolution with eligible parties, the critical
obligation is to consider the parties to the claims and suits
and exercise due diligence when counsel suspects that Medi-
care payments may be involved. The consequences of failing
to comply with these regulations could result in a true settle-
ment hangover to both counsel and clients. G
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